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Key Concepts and Terms

 Reasonable and Beneficial Use
 Public Trust
 Balancing Test
 Navigable Water 
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ELF Context

 ELF concerns permitting of new groundwater 
wells near the Scott River in Siskiyou County 

 The Scott River is a tributary to the Klamath River
 There are coho salmon in the Scott and Klamath 

Rivers
 There is extensive agriculture in Siskiyou County 

that relies on groundwater pumping for irrigation. 
 The County has an ordinance for permitting new 

wells
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The Scott River



Salmon at the mouth of the Scott 
River



Siskiyou County Agriculture



Key Holdings in ELF

 Question 1: Does the Public Trust apply to 
groundwater extraction on a navigable river? 
 Yes. Counties have a duty to consider the public trust 

before authorizing new groundwater wells, if 
groundwater extractions might impact public trust 
resources. 
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Key Holdings in ELF

 Question 2: Does enactment of SGMA mean the 
County or the State Water Resources Control 
Board (“Water Board”) does not have to comply 
with the Public Trust? 
 No. SGMA did not take the place of the Public Trust. 

The County has to comply with SGMA and the Public 
Trust, together. 
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ELF fact v. fiction
 The Judge who wrote the opinion in ELF said the ruling 

is “extraordinarily narrow.” 

 Some may think ELF stands for the broad idea that the 
public trust applies to groundwater. 

 But the trial court made clear: “the court does not hold 
the public trust doctrine applies to groundwater itself. 
Rather, the public trust doctrine applies if extraction of 
groundwater adversely impacts a navigable waterway 
to which the public trust doctrine does apply.” 

(emphasis added). The appellate court agreed. 
 Future litigation is likely, and the rule could become 

more expansive. 9



SGMA Sustainable Management 
Criteria related to Public Trust
 Sustainable groundwater management is the 

management and use of groundwater without 
causing undesirable results:
 Chronic lowering of groundwater levels/overdraft
 Reduction of groundwater storage
 Seawater intrusion
 Degraded water quality 
 Land subsidence
 Depletion of interconnected surface waters that 

have significant and unreasonable adverse 
impacts on beneficial uses of the surface water
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Groundwater Dependent 
Ecosystems
 SGMA has requirements to identify and consider 

impacts to Groundwater Dependent Ecosystems 
(GDEs). 
 GDEs are ecological communities of species that 

depend on groundwater emerging from aquifers or on 
groundwater occurring near the ground surface. (23 
Cal. Code Regs. section 351 (m)

 ELF narrowly applies to groundwater extraction 
impacting surface water that has public trust values.

 Consider whether the Public Trust could apply broadly 
to groundwater extraction that impacts GDEs. 

11



Agencies Must Comply with All 
Laws Simultaneously

Reasonable Use

Water Rights Public Trust 

SGMA
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Evolution of Public Trust/ Water 
Law 1

 National Audubon Society v. Superior Court

(1983) 33 Cal.3d 419
 California Supreme Court held diversions by City of LA 

from non-navigable tributaries to Mono Lake were 
subject to the public trust doctrine because of the 
impact of the diversion on Mono Lake, which is 
navigable. 
 ELF extends this concept of permitting considerations to non-

navigable water sources such as groundwater as relevant to 
the impact on public trust resources (fish) in a navigable water 
(the Scott River). 
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Evolution of Public Trust/Water 
Law 2

 National Audubon also held that the public trust 
doctrine co-exists with California’s reasonable 

and beneficial use doctrine, and water rights 
permitting and licensing. 
 ELF extends this concept to SGMA and Groundwater
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Further Development of the 
Public Trust Doctrine

 What is Feasible? 
 Determined by the “trustee agency” in light of the 

“public interest”

 SWRCB Cases (2006) 136 Cal.App.4th 674, 778. 
 Not clearly defined

 Decisions by State vs. Agencies vs. Counties 
 County is a legal subdivision of the State, references to 

the State include Counties
 Baldwin v. County of Tehama (1994) 31 Cal.App.4th

166, 175-176.)
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Bottom Line: Public Trust Issues 
Remain Important
 If groundwater is interconnected to a navigable

river with public trust resources, the County or 
Water Board must consider whether the new water 
extractions will impair those resources, and balance
the harm with the benefit of additional water use. 

 Chain of potential impacts vs. direct impacts. 
 Trend toward increased holistic analysis and wider 

geographic scope of interdependent water systems.
 County makes its own decisions, case law and 

public trust doctrine do not dictate a specific 
outcome.

16



Balancing Test



Potential Case Implications
 Increased consideration of indirect Public Trust 

impacts on navigable waters from Well Permitting
 Closer monitoring of groundwater levels (already 

happening due to SGMA)  
 Identification of Groundwater Dependent 

Ecosystems (already happening due to SGMA)
 Permitting becomes increasingly discretionary 

rather than ministerial
 Well permitting review more like CEQA process?
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Considerations for Sonoma 
County GSAs
 ELF applies now, before SGMA deadlines 
 Additional litigation risk
 Increased importance of including ecosystems and Public Trust 

considerations in GSP development to increase collaboration 
with stakeholders and reduce litigation risk

 Consider proactively identifying navigable waters that are 
interconnected with groundwater and have public trust 
resources in Sonoma County. 

 How does the County consider and balance public trust 
resources with other water demands during permitting?  

 Consider review of ordinances, are well permits still ministerial 
if you consider public trust, and balance harms/benefits?

 Other public trust uses like recreation = more stakeholders. 19



Our Favorite Public Trust Benefit… Recreation 

on the Russian River

1850’s Today



Thank You!

For more information, please visit us 
at www.kmtg.com

or email Scott Morris directly at 
smorris@kmtg.com

http://www.kmtg.com/
mailto:Smorris@kmtg.com

	001.Oct_PV GSA Board Agenda_Reviewed
	Board Meeting
	Petaluma Valley Groundwater Sustainability Agency
	Agenda
	Public Comment: Any member of the audience desiring to address the Board on a matter on the agenda: please complete a Speaker Card and hand it to the Clerk of the Board at the beginning of the meeting or prior to the time the Board Chair closes public...



	002.3A_8-23_2018 Draft Minutes_Reviewed
	Board Meeting
	Petaluma Valley Groundwater Sustainability Agency
	Public Comment: Any member of the audience desiring to address the Board on a matter on the agenda: please complete a Speaker Card and hand it to the Clerk of the Board at the beginning of the meeting or prior to the time the Board Chair closes public...


	003.3B&C_Financials_Reviewed
	004.3B_Attachment_Budget worksheet_Reviewed
	Sheet1

	005.3C_Attachment_In-kind contributions report YTD 10-4-18_Reviewed
	Sheet1

	006.4_AdvisoryCommitteeReport_Reviewed
	007.5A_Agricultural community proposal_Reviewed
	008.5A_ATTACHMENT_Ag Letter_Reviewed
	009.5B_BBM_Reviewed
	010.5C_GSPUpdate_PV_Reviewed
	011.5C_Attachment1_PV AC GSP Schedule_102518_Reviewed
	012.5C_Attachment2_PV GSP Work Plan_PlanAreaBasin Setting_Reviewed
	013.5C_Attachment3_GSP Annotated Outline_Reviewed
	Guidance Document for the Sustainable Management of Groundwater
	Groundwater Sustainability Plan (GSP) Annotated Outline  December 2016
	Context with GSP Regulations and SGMA

	Executive Summary (Reg. § 354.4)
	1.0 Introduction
	1.1 Purpose of the Groundwater Sustainability Plan (GSP or Plan)
	1.2 Sustainability Goal
	1.3 Agency Information (Reg. § 354.6)
	1.3.1 Organization and Management Structure of the Groundwater Sustainability Agency (GSA or Agency)
	1.3.2 Legal Authority of the GSA
	1.3.3 Estimated Cost of Implementing the GSP and the GSA’s Approach to Meet Costs

	1.4 GSP Organization

	2.0 Plan Area and Basin Setting
	2.1 Description of the Plan Area (Reg. § 354.8)
	2.1.1 Summary of Jurisdictional Areas and Other Features  (Reg. § 354.8 b)
	2.1.2 Water Resources Monitoring and Management Programs  (Reg. § 354.8 c, d, e)
	2.1.3 Land Use Elements or Topic Categories of Applicable General Plans (Reg. § 354.8 f)
	2.1.4 Additional GSP Elements (Reg. § 354.8 g)
	2.1.5 Notice and Communication (Reg. § 354.10)

	2.2 Basin Setting
	2.2.1 Hydrogeologic Conceptual Model (Reg. § 354.14)
	2.2.2 Current and Historical Groundwater Conditions (Reg. § 354.16)
	2.2.3 Water Budget Information (Reg. § 354.18)
	2.2.4 Management Areas (as Applicable) (Reg. § 354.20)


	3.0 Sustainable Management Criteria
	3.1 Sustainability Goal (Reg. § 354.24)
	3.2 Measureable Objectives (Reg. § 354.30)
	3.3 Minimum Thresholds (Reg. § 354.28)
	3.4 Undesirable Results (Reg. § 354.26)
	3.5 Monitoring Network
	3.5.1 Description of Monitoring Network (Reg. § 354.34)
	3.5.2 Monitoring Protocols for Data Collection and Monitoring (Reg. § 352.2)
	3.5.3 Representative Monitoring (Reg. § 354.36)
	3.5.4 Assessment and Improvement of Monitoring Network  (Reg. § 354.38)


	4.0 Projects and Management Actions to Achieve Sustainability Goal (Reg. § 354.44)
	4.1 Project #1 Description
	4.2 Project #2 Description
	4.3 Project #X Description

	5.0 Plan Implementation
	5.1 Estimate of GSP Implementation Costs (Reg. § 354.6)
	5.2 Schedule for Implementation
	5.3 Annual Reporting
	5.4 Periodic Evaluations

	6.0 References and Technical Studies (Reg. § 354.4)
	Appendices

	014.6A__SCWAServices_PV_Reviewed
	015.6A_Attachment1_Scope of Work PV SCWA_Reviewed
	1. Commencement of Work
	1.1. Sonoma Water is authorized to proceed immediately with the performance of this Agreement upon the Effective Date of this Agreement.

	2. Tasks
	2.1. Task A-1: Grant Application
	a. Sonoma Water staff will monitor and report on funding opportunities related to supporting the implementation of new and expanded responsibilities identified in the SGMA.  If GSA chooses to pursue funding opportunity, staff will coordinate, prepare,...
	i. Assemble team of technical, administrative, and financial staff.
	ii. Prepare templates, make assignments, and create schedule to ensure application is submitted on time.
	iii. Prepare drafts of project narrative, budget, and schedule; circulate to appropriate staff for review and comment.
	iv. Collect supplemental documents required to be submitted with application, such as letters of support, resolution from governing board, maps, studies, or reports.
	v. Finalize and submit application according to program requirements.


	2.2. Task A-2: Grant Management
	a. If a grant is awarded and for the existing Proposition 1 planning grant, Sonoma Water staff will provide grant administration and management for GSA.
	i. Act as primary contact with grant agency to prepare grant agreement, including scope, schedule, and budget.
	ii. Assist in meeting grant compliance requirements, including standard terms and conditions, and project deliverables.
	iii. Monitor grant schedule and budget.
	iv. Coordinate with GSA members and sub-recipients to implement grant project in a timely manner.
	v. Prepare quarterly progress reports for grant agency.
	vi. Prepare and process invoices for match and reimbursement.
	vii. Coordinate and submit deliverables required under grant agreement.
	viii. Oversee grant closeout process.


	2.3. Task B-1:  Ongoing Outreach
	a. Sonoma Water staff will continue existing outreach and communications program, including outreach support for the funding options study and for implementation of the Community Engagement Plan, by working in coordination with the Board, Advisory Com...
	i. Scheduling and coordination of community meetings and public hearings (up to two annually) including:
	a) Finding location, date, and time
	b) Drafting agendas in coordination with Administrator and facilitator
	c) Advertising meeting, including development of content and graphics, and placing paid advertisements in community and regional newspapers, including the Argus-Courier, the Sonoma Index-Tribune, and The Press Democrat.
	d) Preparing materials and presentations
	e) Coordinating note taking and feedback
	f) Setting up and breaking down meetings

	ii. Issuing monthly updates on activities to the Interested Parties list.
	iii. Maintaining the Interested Parties list, including ensuring that the Interested Parties list can be targeted to each basin (if targeted emails are needed).
	iv. Maintaining and updating the website on a monthly basis (minimum).
	v. Developing content for, and coordinating approval and issuance of, press releases.
	vi. Developing fact sheets, frequently asked questions and other materials to explain GSA rates/fees and the Groundwater Sustainability Plan in clear, non-technical terms to stakeholders and the public.
	vii. Coordinating social media messaging with GSA member agencies, and budget permitting, develop GSA social media presence.
	viii. Updating the Community Engagement Plan annually, to ensure key milestones are accomplished.


	2.4. Task C-1:  Initiate Groundwater Sustainability Plan (GSP) Preparation.
	a. Sonoma Water staff will provide technical services related to initiating the GSP for the Petaluma Valley Groundwater sub-basin in Years 2-4, including the following:
	i. Serve as primary contact with DWR and interface with U.S. Geological Survey (USGS) and other state and federal agencies for technical matters related to development of the GSP.
	ii. Prepare and present background information to Advisory Committee and GSA Board, including:
	a) Summary of current understanding of groundwater conditions based on findings of USGS study, monitoring, and other relevant studies and monitoring activities

	iii. Maintain and update the Final Work Plan for GSP development (Provided as Exhibit D) that includes a proposed scope of work, schedule, and estimated budget, in consultation with Advisory Committee and member-agency staff.
	iv. Solicit technical consultant(s), as needed, for assistance in developing GSP.
	a) Assess need(s) for technical consultant(s) for developing GSP or components of GSP.
	b) Pending assessment of need(s) and in consultation with staff from each GSA member agency and inter-basin coordination group, develop solicitation for technical services, coordinate review of solicitation responses, and prepare contract with selecte...

	v. Complete development of Basin Setting for GSP (consistent with Sub-article 2, sections 354.14 through 354.18 of GSP Regulations) utilizing information from the USGS study and other available sources.  Revise Basin setting to reflect input from Advi...
	vi. Compile the complete GSP, prepare for adoption by the GSA Board, perform required noticing and public hearing and submit final GSP to DWR by the January 30, 2022 deadline.
	vii. Sonoma Water staff will provide technical services to support ongoing and expanded monitoring within the Petaluma Valley Basin, including:
	a) Coordinate the collection, compilation and reporting of groundwater-level data within the Petaluma Valley for periodic briefings to the GSA Board, including CASGEM and other monitoring data.
	b) Develop and present proposals for the expansion and refinement of monitoring networks compliant with requirements for monitoring networks described in the GSP Regulations to the Advisory Committee and GSA Board for consideration.  This will include...



	2.5. Task C-2:  Technical Support for Financing Options Study
	a. Sonoma Water staff will continue to provide technical services, as necessary, to support development of a financing options study in consultation with staff of GSA members, inter-basin coordination group and consultant(s).  Such services may include:
	i. Refined estimates of groundwater demands by water-use sector based on data from available information, studies and computer models.
	ii. Processing of computer model output from groundwater flow model of water budget estimates for Bulletin 118 basin portion of model domain.


	2.6. Task C-3:  Optional As-Needed Technical Support to the GSA Board
	a. Sonoma Water staff will provide as-needed technical support to the GSA Board pursuant to GSA Board priorities and direction.  Such services may include:
	i. Pending the timing of future Basin Boundary Modification request periods established by DWR and upon request by the GSA Board, Sonoma Water staff would compile and present technical information to the Advisory Committee and GSA Board for considerat...
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	AMENDMENT NO. 2
	RECITALS

	1. Term:  The Term of the Contract, as set forth in section 3 of the Contract, is hereby extended until June 30, 2019.
	2. Compensation: The text of section 2 of the Contract is hereby amended to read: “Compensation to Attorney for services shall be at the rates set forth in Exhibit B, provided however that total payments hereunder shall not exceed $60,000 $65,000 $104...
	3. Except as expressly provided herein, nothing in this Amendment shall be deemed to waive or modify any of the other provisions of the Contract. In the event of any conflict between this Amendment and the Contract, the terms of this Amendment No. 2 s...
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